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5.1 Why do we need more laws?
Over time there has been increasing clarification on 
business responsibilties in relation to communities and 
the environment. This has included the Companies 
Act 2006 and the United Nations’ Guiding Principles 
on Business and Human Rights. But while leading 
companies are making progress, the evidence in this 
report shows that some other companies are still 
causing significant harm to people in developing 
countries. Some companies are the subject of multiple 
allegations. While consumer pressure can go some 
way towards persuading well-known brands to change 
their practices, legislative action is needed to hold 
businesses to account for the most serious harms. In 
the Economist Intelligent Unit survey of CEOs, almost  
a quarter cited legislative changes as one of the 
biggest drivers for their companies’ commitment to 
human rights.34

5. Frequently Asked Questions

5.3 Will it stop companies being 
open about the issues they’re 
facing?
The purpose of changes to the law would 
not be to catch out companies that are 
trying to do the right thing. Prosecutions could only be 
initiated after serious harm had occurred. Any changes 
to legislation would actually increase transparency as 
it would enhance the current trend of investors asking 
for more information on how companies are handling 
human rights issues.35  

Enabling a company to defend itself by showing that 
it has adequate procedures in place would make the 
prevention of serious abuses a compliance issue at the 
highest level of the company. 

5.2 Isn’t this an unnecessary 
burden on business?
The proposals we are making are designed to 
minimise unnecessary burdens on businesses. Many 
responsible businesses already implement due 
diligence processes to identify and avoid causing 
harms. Our proposal builds on such good practice. 
Under the ‘failure to prevent’ model UK companies 
would only be liable for the offence if it can be shown 
that they failed to take steps to prevent it in the 
course of their international operations. Companies 
and directors would be able to call upon an adequate 
procedures defence to show that systems were in 
place to prevent harms. However, there would be no 
legal obligation to put in place such systems, and 
the specifics of the procedures would be up to the 
company concerned, the risks pertinent to their type 
of business, where they operate and how they manage 
their operations. 
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5.4 Won’t British companies be  
disadvantaged?
Whilst improvements in the legal framework 
would mark the UK as a leader on corporate liability, 
other countries are already some way ahead of us.

•	 In Australia, Work, Health and Safety laws 
implemented by most Australian states in 
2012 & 2013 apply extra-territorially in certain 
circumstances.36

•	 The Czech Republic’s Act on Criminal Liability of 
Corporations (2012) allows Czech companies to 
be prosecuted for some criminal offences even if 
these are committed abroad. These include money 
laundering, corruption, environmental offences, tax 
offences and human trafficking.

•	 In France, a new law amending the Commercial 
Code to create a ‘duty of vigilance’ for the directors 
of large companies will go to a vote in the Senate 
in November 2015. Under the new requirements, 
large French companies would have to implement 
and publish ‘vigilance plans’ (also called due 
diligence plans) prior to conducting business with 
companies in France and abroad – whether they are 
subsidiaries, subcontractors or suppliers.37 

•	 The Government of North Rhine-Westphalia in 
Germany has proposed a new law creating criminal 
liability for corporate entities. This extends to 
offences committed abroad, if the corporate entity 
is headquartered in Germany.  

The UK is renowned for having one of the best 
corporate governance regimes in the world, and 
promotes itself as an advantageous market for global 
businesses. Clarifying expectations of companies 
which chose to operate here would only enhance our 
global reputation.

5.5 The UK can’t police the 
world
During its inquiry into the Foreign Office’s 
human rights work in 2011, the Foreign Affairs 
Select Committee (FAC) questioned the government’s 
reluctance to introduce extra-territorial regulations to 
cover UK businesses. The government responded that:

‘While it is a general rule that the criminal law of 
England and Wales is territorial in scope, there is 
a growing body of provisions creating exceptions 
to the general rule, providing extraterritorial 
jurisdiction in a range of criminal offences, 
including genocide and torture, homicide, sex 
offences against children, bribery and money 
laundering.’

In its report, the FAC noted a Home Office Steering 
Committee review of extra-territorial jurisdiction from 
1996 that drew up criteria to be taken into account 
when deciding whether extra-territorial jurisdiction 
should be taken in respect of particular offences. One 
of these criteria was, ‘Where it appears to be in the 
interest of the standing and reputation of the UK in the 
international community’.

The FAC concluded that ‘…this might be taken to 
include actions by businesses based in the UK’ and  
recommended that 

‘…the Government should not dismiss out of hand 
the extension of extra-territorial jurisdiction to 
cover actions overseas of business based in the 
UK, or by firms operating under contract to the 
UK government, which have an impact on human 
rights. Relying on the local administration of justice 
may not be enough to preserve the international 
reputation of the UK for upholding high standards 
of human rights.’38

Given the significant number of businesses registered 
and operating in the UK and their global impact, there 
is a need for the UK government to fill the gaps in 
the current legal framework. Regulation such as we 
are proposing will hold companies liable when harms 
occur and put the onus on the companies to put in 
place suitable procedures to avoid causing serious 
harms in the first place.
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The UK government rightly prides itself on offering 
an attractive business environment to companies 
looking to establish a European headquarters. High 
standards of corporate governance are a significant 
element of this package. Other benefits include highly 
skilled workers, a competitive tax regime, global links, 
excellent ICT infrastructure and supportive stance for 
innovation.39

It is unacceptable that some companies enjoy these 
advantages while operating to low standards in 
developing countries, damaging the UK’s reputation 
and the reputations of responsible businesses. This 
type of behaviour has contributed over the last decade 
to a collapse in public trust in business, particularly 
‘big business’. Company directors are viewed as 
acting in their own interests and those of their 
shareholders, caring little for consumers, workers and 
the general public. A race to the bottom on standards 
– culminating in episodes like the 2013 horse-meat 
scandal – has been matched with a race to the top on 
executive pay.40

There is a clear public expectation that it is the role of 
government to regulate business. Polling in February 
2015 suggested that the British public has identified 
an ethical deficit at the heart of big British business 
and is calling for the government to take action. 
The majority of the British public felt that policy to 
promote ethical practices among big businesses 
should be a government priority. Over three-quarters 
(78%) of adults in Britain agreed that big businesses 
are more likely to prioritise profits over high ethical 
standards, while 76% agreed that government should 
make it a priority to promote ethical practices among 
big businesses.41

Business leaders too recognise the need for real 
change and have started to call for much tougher 
penalties for irresponsible practices. Recent polling by 
YouGov on behalf of Traidcraft revealed that more than 
two-thirds (69%) of British business leaders agree that 
British companies operating in developing countries 
should be held accountable in the UK for any harm 
they cause to workers or local communities in the 
developing countries. Seven in ten (71%) think British 
companies would benefit from greater clarity on the 
UK laws affecting their conduct and responsibilities for 
their overseas operations.42

Ray O’Rourke, founder and major shareholder of Laing 
O’Rourke, the largest privately-owned construction 
company in the UK, and Australian mining magnate 
Andrew Forrest have called for company boards to 
be held criminally liable when they fail to take steps 
to prevent the serious harms associated with forced 
labour in their international operations.43

The UK government has shown that it is prepared 
to take tough action on corporate crime and 
misconduct. On corruption, government has 
recognized the value of robust enforcement. 
The Department for International Development 
funds the International Corruption Unit which 
investigates cases affecting developing countries. 
It has also funded police units in the UK which 
have investigated more than 150 cases of overseas 
bribery and recovered £200 million of stolen assets 
as well as successfully prosecuting 27 individuals 
and one company.44 The evidence gathered has also 
supported some later complementary prosecutions 
in developing countries. 

Government action on business practices which 
cause serious harm in developing countries 
would be in keeping with current commitments, 
protecting communities at risk, while reinforcing 
the government’s willingness to bring irresponsible 
businesses into line. Responsible business would 
welcome a meaningful ‘floor’ of enforcement that 
would establish and incentivise higher standards, 
and prevent good practice being undermined by 
irresponsible companies.

6. Maintaining the UK’s  reputation for high standards

UK leadership on business 
& human rights

The UK’s National Action Plan on Business and 
Human Rights – a world first – was launched 
by the Secretary of State for Business and the 
Foreign Secretary in 2013. 

The UN Guiding Principles on Business and 
Human Rights were endorsed by the UN Human 
Rights Council in June 2011. The framework, 
developed by Professor John Ruggie, sets out 
the state duty to protect human rights, the 
business responsibility to respect human rights, 
and the right to remedy for victims of business-
related human rights abuses.

UK companies including Unilever, Vodafone, HSBC 
and Associated British Foods have made public 
commitments to respecting human rights. Major 
economies including Brazil, Germany, Indonesia 
and the USA are developing business and human 
rights action plans.
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UK companies play a valuable role in developing countries. 
The vast majority play by the rules and expect others to do 
the same. But a minority of companies are acting as if they 
are above the law and are failing to prevent serious harms 
through their international operations. 

In this report, Traidcraft and CORE set out how gaps in the 
legal framework are allowing irresponsible companies to 
get away with actions in developing countries which would 
not be acceptable in the UK. It shows how some companies 
are turning a blind eye to forced evictions, unacceptable 
labour standards, pollution which damages both livelihoods 
and health, and even beatings and deaths. 

The UK needs to use the law to hold companies to account 
and allow victims justice. 
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